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One who initiates civil proceedings against another has probable cause for so doing if the person reasonably believes 
in the existence of the facts upon which their claim is based and reasonably believes that under such facts the claim 
may be valid at common law or under an existing statute. 


”Probable cause” for purposes of establishing want of probable cause in a malicious prosecution action does not mean the 
same thing as “legal cause”; otherwise, every plaintiff who failed to recover in their lawsuit could be liable to an action for 
malicious prosecution.' One who initiates civil proceedings against another has probable cause for so doing and will therefore 
not be liable for malicious prosecution, if the person reasonably believes in the existence of the facts upon which their claim 
is based, and reasonably believes that under such facts the claim may be valid at common law or under an existing statute.’ 
That is to say, the instigator must have an honest? or sincere* belief that the claim is founded on facts sufficiently strong to 
warrant the average person in believing the claim to be true and they must reasonably believe there is a chance that the claim 
might be held valid upon adjudication.’ One does not need to be certain of the outcome to have probable cause for initiating 
an action.® In a malicious prosecution action, the plaintiff is required to prove that the defendant, when they initiated the 
underlying suit against the plaintiff, did not possess such knowledge of facts as would lead a person of ordinary caution and 
prudence to believe that they had a cause of action against the plaintiff.’ 


Lesser degree of probable cause than required for action based on criminal proceeding. 


In an action for malicious prosecution or the tort of wrongful civil proceeding, the amount of probable cause necessary to 
initiate a civil proceeding is less than that required in a criminal action.* Accordingly, in determining whether a prior action 
was supported by probable cause, the initiator of private civil proceedings need not have the same degree of certainty as to 
the relevant facts that is required of a private prosecutor of criminal proceedings.” 
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Administrative proceedings. 


While a malicious prosecution claim can be maintained based upon a prior administrative proceeding when the underlying 
action is civil in nature, the want of probable cause must be patent. ° 


Footnotes 


1 


End of Document 


Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Okla.—Peterson v. Underwood, 2009 OK CIV APP 82, 220 P.3d 1158 (Div. 4 2008). 


Okla.—Greenberg v. Wolfberg, 1994 OK 147, 890 P.2d 895 (Okla. 1994). 

Ind.—Ingram v. Diamond Equipment, Inc., 118 N.E.3d 1 (Ind. Ct. App. 2018), transfer denied, 124 N.E.3d 49 (ind. 
2019). 

S.D.—Manuel v. Wilka, 2000 SD 61, 610 N.W.2d 458 (S.D. 2000). 

”Wrongful use of civil proceedings” 

Utah—Nielsen v. Spencer, 2008 UT App 375, 196 P.3d 616 (Utah Ct. App. 2008). 

”Vexatious litigation” 

Conn.—Byrne v. Burke, 112 Conn. App. 262, 962 A.2d 825 (2009). 


Okla.—Lierly v. Tidewater Petroleum Corp., 2006 OK 47, 139 P.3d 897 (Okla. 2006), as corrected, (June 27, 2006). 
S.C.—Pallares v. Seinar, 407 S.C. 359, 756 S.E.2d 128 (2014). 


U.S.—Di Loreto v. Costigan, 600 F. Supp. 2d 671 (E.D. Pa. 2009), aff'd, 351 Fed. Appx. 747 (3d Cir. 2009) (applying 
Pennsylvania law). 


Ala.—Dolgencorp, LLC v. Spence, 224 So. 3d 173 (Ala. 2016). 
Mass.—Knapp v. Powicki, 90 Mass. App. Ct. 1107, 59 N.E.3d 456 (2016). 
Miss.—Richard v. Supervalu, Inc., 974 So. 2d 944 (Miss. Ct. App. 2008). 
Or.—Merrill v. A.R.G., 286 Or. App. 487, 398 P.3d 954 (2017). 


S.D.—Manuel v. Wilka, 2000 SD 61, 610 N.W.2d 458 (S.D. 2000). 


N.H.—Paul v. Sherburne, 153 N.H. 747, 903 A.2d 1011 (2006). 
Okla.—Peterson v. Underwood, 2009 OK CIV APP 82, 220 P.3d 1158 (Div. 4 2008). 


Idaho—Shannahan v. Gigray, 131 Idaho 664, 962 P.2d 1048 (1998). 
Kan.—Bergstrom v. Noah, 266 Kan. 829, 974 P.2d 520 (1999). 
Ky.—D’ Angelo v. Mussler, 290 S.W.3d 75 (Ky. Ct. App. 2009). 


As to probable cause in criminal proceedings, see §§ 37 to 52. 


N.Y.—Perryman v. Village of Saranac Lake, 41 A.D.3d 1080, 839 N.Y.S.2d 290 (3d Dep’t 2007). 


© 2022 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2 


